u V U gg:;??TEP”RﬂNAL STUDIES
Policy Brief

September 2024

Initiated Statutes

GARY R. HERBERT
. INSTITUTE for PUBLIC POLICY

uv

By: Dr. Matthew Brogdon, CCS Senior Director; Justin Jones, Herbert Institute Executive Director; Michael Erickson, Herbert Institute Research

Assistant; and John Nelson, (,[711/7/;)/{ Design

Introduction

The Utah Legislature recently convened a special session in
response to a Utah Supreme Court ruling concerning initiated
statutes. During this session, lawmakers introduced a proposal to
place a question on the November 2024 ballot, secking to amend
the Utah Constitution to broaden the Legislature’s authority
to modify initiated statutes. In light of this development, and at the
request of legislative and community leaders, the Gary R.
Herbert Institute for Public Policy and the UVU Center for
Constitutional Studies have prepared this fact sheet to inform
and assist the community.

What is an Initiative?

An initiative is a resident petition to propose a new law that is
submitted to voters or the Legislature for their approval or rejection. A
local initiative proposes a county, municipal, or metro township law,
and a statewide initiative proposes a state law.!

Utah State Laws on Initiated Statutes

In Utah, citizens can enact legislation through both direct and
indirect initiatives. Direct initiatives allow Utahns to draft a
proposed law and gather signatures to place it directly on the
election ballot. If enough signatures are collected, the initiative
goes directly to voters for approval or rejection in an election.
Alternatively, Utahns may draft a proposed law and collect
fewer signatures to submit it to the state Legislature for their
consideration.!

Timeline of the Utah Redistricting Initiative and S.B. 200

How Does a Statewide Initiative Work?

Sponsors of an initiative must collect a certain number of hand-
written signatures from registered voters to place an initiative
on the ballot or submit it to the Legislature. If the sponsors
want to place an initiative on the ballot, they must collect
134,298 signatures of registered voters in Utah. If the sponsors
plan on submitting a proposed law to the Legislature for its con-
sideration, sponsors must collect 67,149 signatures of registered
voters in Utah. While signature collection is one way to propose
a change in state law, it is more common for constituents to

ask their legislator to sponsor a bill during a legislative session.
Sponsors must also ensure that they meet specific signature
thresholds in at least 26 of the 29 state senate districts. These re-
quirements are based on the number of active voters on January
1, 2023. The requirements will change on January 1, 2025, and
every two years.iv

What did the Utah Supreme Court Say About Initiatives?
On July 11,2024 the Utah Supreme Court issued a unanimous
ruling of League of Women Voters of Utah v. Utah State
Legislature.” The Court ruled that any initiative passed that
aims to “alter or reform [the] government,” cannot be repealed
or modified by the State Legislature in a manner that undermines
the intended reform the people sought. However, the Court
specified two acceptable routes the Legislature may pursue to
change initiatives intended to reform the government. First,
the Legislature may amend an initiated statute if the changes
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are made to faithfully implement the people’s desired reform.
Second, the Legislature may repeal or alter an initiated statute

if their actions are found by the Court to be narrowly tailored

to advance a compelling government interest.” This standard is
commonly known in constitutional law as ‘strict scrutiny. This
standard is only applied to initiated statutes that are understood by
the Courts to “alter or reform [the] government” as outlined in
the Alter or Reform Clause of article 1, section 2 of the Utah
Constitution.”
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What Will Amendment D Look Like on My Ballot?
Should the Utah Constitution be changed to strengthen the
initiative process by:

— Prohibiting foreign influence on ballot initiatives and

referendums.

— Clarifying the voters and legislative bodies’

ability to amend laws

If approved, state law would also be changed to:
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— Allow Utah citizens 50% more time to gather signatures for
a statewide referendum.
— Establish requirements for the legislature to follow the
intent of a ballot initiative.
A National Perspective on Initiatives - Where Does Utah
Fit In?
In the United States, 21 states permit the use of initiated statutes
(See Map 1). Among them, 10 states allow their legislatures to
amend or repeal these statutes without restrictions, treating them
like regular legislation. In contrast, 8 states impose additional
requirements, such as a supermajority or time limits, as seen
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Legislature has authority to amend (10 states)
Legislature may amend with supermajority or after a waiting period (8 states)

Legislature may amend with judicial scrutiny if contested (1 state)

Legislature required to seek citizen approval for amendments (2 states)

in Wyoming, where a 2-year restriction applies to legislative
amendments. In California and Arizona, legislative amendments

to initiated statutes are prohibited unless they receive voter
approval. Meanwhile, Utah now permits legislative amendments to
initiated statutes under limited circumstances.

How Would Amendment D Change the Utah Constitution?
If Amendment D is approved in November, it would introduce
new language to Article 1, Section 2, and Article VI, Section 1
of the Utah Constitution. The underlined text on the next page
represents the proposed changes:
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Article I, Section 2. All political power inherent in
the people.

All political power is inherent in the people; and all free
governments are founded on their authority for their
equal protection and benefit, and they have the right to
alter or reform their government through the processes
established in Article VI, Section 1, Subsection (2), or
through Article XIII as the public welfare may require.

Article VI, Section 1. Power vested in Senate, House,
and People — Prohibition of foreign influence on initia-
tives and referenda.

(1) The Legislative power of the State shall be vested in:

(a) a Senate and House of Representatives which
shall be designated the Legislature of the State of
Utah; and

(b) the people of the State of Utah as provided in
Subsection (2).

(2)@)

(i) The legal voters of the State of Utah, in the num-
bers, under the conditions, in the manner, and within the
time provided by statute, may:

(A) initiate any desired legislation and cause it to be
submitted to the people for adoption upon a majori-
ty vote of those voting on the legislation, as provided
by statute; or

(B) require any law passed by the Legislature, except
those laws passed by a two-thirds vote of the members
elected to each house of the Legislature, to be sub-
mitted to the voters of the State, as provided by statute,
before the law may take effect.

(ii) Notwithstanding Subsection (2)(a)(i)(A),
legislation initiated to allow, limit, or prohibit the taking
of wildlife or the season for or method of taking wildlife
shall be adopted upon approval of two-thirds of those
voting.

(B) The legal voters of any county, city, or town, in
the numbers, under the conditions, in the manner, and
within the time provided by statute, may:

(i) initiate any desired legislation and cause it to be
submitted to the people of the county, city, or town
for adoption upon a majority vote of those voting on

the legislation, as provided by statute; or

(ii) require any law or ordinance passed by the law
making body of the county, city, or town to be submit-
ted to the voters thereof; as provided by statute, before
the law or ordinance may take effect.

(3)(a) Foreign individuals, entities, or governments

may not, directly or indirectly, influence, support, or

oppose an initiative or a referendum.
(b) The Legislature may provide, by statute, definitions,

scope, and enforcement of the prohibition under
Subsection (3)(a).

(4) Not withstanding any other provision of this
Constitution, the people’s exercise of their Legislative
power as provided in Subsection (2) does not limit or

reclude the exercise of Legislative power, includin
through amending, enacting, or repealing a law, by the
Legislature, or by a law making body of a county, city, or
town, on behalf of the people whom they are elected to

represent.

Visit UVU's Federalism Index Project
for more information
including an interactive map.
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